WLD HIRSE GRGAN ZED ASS STANCE
QW SS AN FCR THE PRESERVATI ON GF WLD HORSES

| BLA 95-312, 95-313 Deci ded Novenber 13, 1997

Appeal s froma decision by the Dstrict Manager, Carson Aty DO strict,
Nevada, Bureau of Land Managenent, finding no significant inpact and
i npl enenting the Fne Nut Mbuntain Wl d Horse Renoval Plan. NV 03580.

Afirned.

1.

Admini strative Procedure: Says--Riules of Practice:
Appeal s: Bfect of--Rules of Practice: Appeals: Say--
WId Fee-Roaming Horses and Burros Act

The effectiveness of a BLMdeci sion to round up and
renove Wl d horses during the pendency of an appeal to
the Board of Land Appeals is controlled by 43 CF.R 8§
4770.-3(c), not by 433 CF R 8 4.21-(a). Uhder 43

CF R 8 4770.3(c), the authorized officer may opt to
place a wld horse removal decision into full force and
effect, and it "take[s] effect on the date specified,
regardl ess of an appeal ."

WId Fee-Roaming Horses and Burros Act

If the Secretary (or his designate) determnes, on the
basis of information available, that an overpopul ati on
of wld horses or burros exists on a given area of the
public lands and that action is necessary to renove
excess aninal s, the Secretary has authority to

i medi ately renove excess aninal s fromthe range so as
to achi eve appropri ate nanagenent |evels, restore a
thriving natural ecol ogi cal bal ance to the range, and
protect the range fromthe deteriorati on associ at ed

w t h over popul at i on.

APPEARANCES  Dawn Y. Lappin, Reno, Nevada, for the WId Horse Q gani zed
Assi stance; Catherine Barconb, Reno, Nevada, for the Gormission for the
Preservation of WId Horses; Karl K pping, Associate Ostrict Manager,
Carson dty, Nevada, for the Bureau of Land Managenent .
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(PN ON BY ADM N STRATI VE JUDEE THRRY

The WId Horse Qgani zed Assi stance (WO and the Gormission for the
Preservation of WId Horses (PW) have appeal ed the February 14, 1995,
“full force and effect” Decision issued by the Carson Aty O strict
Manager, Nevada, Bureau of Land Managenent (BLM, inplenenting the B ne Nut
Muntain Wl d Horse Renoval PFan. The BLMs authority to manage wld horse
popul ations is provided by the WId Free-Roaning Horses and Burros Act (the
Act), as anended, 16 U S C 8§ 1331-1340 (1994), and i npl enenti ng
regulations in 43 CF.R Part 4700. The gather and renoval of
approxi mately 48 w | d horses was supported by a Deci sion Record/ H ndi ng of
No Sgnificant Inpact (DRRFONS). The gather was conpl eted on February 28,
1995.

The DR states that the purpose of the horse renoval was to restore the
range to a thriving ecol ogi cal bal ance by preventing further deterioration
of the range threatened by an overpopul ation of wld horses outside the
P ne Nut Herd Managenent Area (HWA.

The CPWH contends initially that the Decision, placed into full force
and effect, denied it an opportunity "to appeal or request a stay" under 43
CFR 8421 Both Appellants contend that the Decision was inproperly
placed into "full force and effect” because no state of energency was
determned to exist.

The WHA and CPWH contend that they were allowed only 21, rather than
30 days to submit comments in response to BLMs draft renoval plan. The
(PWH asserts that it "is our understanding of BLMpolicy that the comment
period for public participationis 30 days." (CPW appeal at 2.) Further,
both Appellants allege that the removal plan failed to disclose the entire
capture area or release sites and did not provide for fol |l owup nonitoring
of horses released into unfamliar habitat.

The WHA and CPWH contend that the Environnental Assessnent (EA
failed to discuss seeding or fire rehabilitation, contains no anal ysis of
forage availability at the rel ease sites, nor of the inpact of "duplicate
captures, wthin nonths of one another," during stressful w nter nonths.

The (PWH charges that the EA failed to consider "herd restructuring or
carrying capacity of the herd nanagenent area” and that ol der horses were
rel eased "wthout regard to the habitat or established bands.” (CPWA
appeal at 3-4.)

Fnally, CPW asserts that inplenentation of the horse renoval
"potentially stressed pregnant nares, killed foal s and i ncreased
conpetition wthin wld horse bands inhabiting the herd nanagenent area."
(CPWH appeal at 4.)

The BLMresponds that the draft renoval plan was nailed to both
Appel | ants on Decenber 30, 1995, with the request that comments be
submitted by January 30, 1995. Both Appellants received the draft on

141 I BLA 203

WAW Ver si on



| BLA 95-312, 95-313

January 4, 1995, allow ng 27 days to respond. Both Appellants submtted
comment s on January 30, 1995. The BLMpoints out that changes were nade in
t he proposed pl an based in part on the cooments recei ved from Appel | ants.

The BLMexpl ains that inplenentation of the gather in February 1995
was "deened critical” in order to prevent stress to pregnant nares and
newborn foal s between March 1 and June 30. (Response to CPWH at 2.)

The BLMpoints out, and the record discloses, that a nap depicting the
HVA and surroundi ng area was included wth the draft renoval plan. A so,
rel ease areas for ol der horses were specifically addressed in the DR FONS
whi ch discloses that eight wld horses were to be rel eased back onto the
HVA in an area where, due to the presence of few other horses, mninal
i npacts on the vegetation resource could be expected. In further response,
BLMstates that nine horses were rel eased back onto the HVA into a fenced
neadow so as to allowthemto get used to their new surroundi ngs.

Inits response to WHOA on pages 2-3, BLMnotes that the horse
renoval was not based on seeding or fire rehabilitation, but on statutory
and regul atory authority, specifically, 43 CF. R § 4710.4, which states
that the managenent objective is tolimt the aninals' distribution to herd
nanagenent areas. The BLMfurther notes that the objective of the renoval
plan as stated in the plan and in the EA was to prevent further
deterioration of the range threatened by overpopul ati on of wld horses
whi ch had est abl i shed hone ranges outside the HMA  The BLMexpl ai ns t hat
the scope of the renoval "was reduced significantly due to public coment
and ot her considerations,” focussing on renoval from"the Hol brook fire
rehabilitation area.™ The BLMpoints out that its cover letter notified
interested parties that i nmedi ate renoval was necessary to prevent danage
tothe fire rehabilitation/seeding project and further over utilization of
the vegetation. (Response to CPMH at 4-5.)

Respondi ng to Appel | ants' concerns about "duplicate captures,” BLM
explains that according to the plan, horses too old for adoption woul d be
rel eased onto the Fine Nut HVA  Approxinmately 15 to 20 percent of the 189
hor ses proposed for renoval woul d have been too old for adoption. The BLM
states that

the inpact to 27 to 38 horses that woul d be rel eased into the
[HW in February to be captured again in 6 to 7 nonths was

consi dered and the final decision was nodified because of this
inpact. The potential inpact of "duplicate captures” was reduced
to a mnimum (9 horses versus possibly 38 horses) by limting the
renoval of the horses that posed a threat to the success of the
firerehabilitation project. These 9 horses had their tails
"bobbed" to identify themin the future and avoi d recapt uri ng
them if possible.

(Response to CPWH at 5-6.)
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Inits response to WHA on page 4, BLMobserves that the probability
of "duplicate captures” during stressful wnter nonths is unlikely since a
| ate year gather woul d occur in Septenber or Qctober which are not
consi dered to be w nter nonths.

The BLMstates that its policy is to conduct renoval s "year-round wth
the exception of the foaling season which is March 1 to June 30."
(Response to CPMH at 6.) The CGPWH provi des no support for its allegation
that foals were killed as a result of BLMs February 1995 gather. The EA
acknow edges that sone stress i s unavoi dably associated wth helicopter
herdi ng operations. However, BLMnonitors herding contractors to insure
that specifications are net and to ensure humane treatnent of aninals. (EA
at 7.)

[1] As we have previously held, the wld horse and burro nanagenent
regul ati ons contai n a specific provision governing the effect of decisions
to renove wld horses or burros frompublic or private lands. Uhder 43
CF R 8 4770.3(c), the authorized officer nmay opt to place a wld horse
renoval decision into full force and effect, and it "take[s] effect on the
date specified, regard ess of an appeal ." This regul ati on has been uphel d
as consistent wth the "statutory | anguage and the | egislative history of
the WId Horse Act, as anended.” B ake v. Babhitt, 837 F. Supp. 458, 461
(DD C 1993); Gonmission for the Preservation of WId Horses, 139 | BLA
327, 328 (1997). Accordingly, the stay provisionin 43 CF. R § 4.21(a)
does not apply. Aninmal Protection Institute of America, 128 |BLA 90,
(1993); Mchael Hake, 127 IBLA 109, 110 (1993). The effect of BLMs
February 1995 renoval decision was controlled by 43 CF. R 8 4770. 3(c), not
by 43 CF. R 8 4.21(a).

In this case, Appellants were not deprived of any rights accorded by
regul ati on, nor were they prejudiced i n any nanner because they were
provi ded an abbrevi ated period i n which to submt comments to the draft
renoval plan. As the record shows, they filed corments whi ch were duly
evaluated and in part inplemented by BLM Subsequently, Appellants filed
appeals wth this Board. That right of appeal satisfies Appellants' due
process rights. Athur Farthing, 136 I BLA 70, 75 (1996).

[2] Section 3(b)(2) of the Act, 16 US C § 1333(b)(2) (1994),
provides the statutory authority for the removal of excess wld horses from
the public range. Specifically, if the Secretary (or his designate)
determnes, on the basis of available information,

that an overpopul ati on exi sts on a given area of the public | ands
and that action is necessary to renove excess ani nal s, he shall

i medi atel y renove excess aninmal s fromthe range so as to achi eve
appropri ate nanagenent |evels. Such action shall be taken * * *
until all excess aninal s have been renoved so as to restore a
thriving natural ecol ogi cal bal ance to the range, and protect the
range fromthe deterioration associ ated wth overpopul ation.

The goal of wld horse nanagenent is to naintain a thriving natural
ecol ogi cal bal ance anong wi |1 d horse popul ations, wldlife, |ivestock, and
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vegetation and to protect the range fromthe deterioration associated wth
overpopul ation. 16 US C § 1333(a) (1994); Dahl v. dark, 600 F. Supp.
585, 594 (D Nev. 1984); CGommission for the Preservation of WId Horses,
supra, at 329 and cases cited. "[H xcess aninal s" are defined as those
"whi ch nust be renoved froman area in order to preserve and nai ntain a
thriving natural ecol ogi cal bal ance and nul tipl e-use rel ationship in that
area.” 16 US C 8§ 1332(f) (1994). Adetermnation that renmoval is
warranted nust be based on research and anal ysis and on nonitoring prograns
that include studies of grazing utilization, trends in range condition,
actual use, and clinatic factors. Mchael B ake, 135 IBLA 9, 14 (1996);
Aninal Protection Institute of Arerica, 117 IBLA 4, 5 (1990).

The legislative history of the Act reflects that the Secretaries of
Interior and Agriculture "are given a high degree of discretionary
authority for the purposes of protection, nmanagenent, and control of wld,
free-roamng horses and burros on the public |ands,” Gonf. Rep. No. 92-681,
92nd Gong., 1st Sess. (1971), reprinted in 1971 USCCAN 2159, 2160.

Ve find that Appellants' concerns are cogently and succinctly answered
by BLMs responses and that those responses are supported by the record.
Appel lants' al | eged shortcomings wth the EA and wth the renoval action as
set forthinthe DRFONS are unsupported by evidence and fail to cast
doubt on either the necessity or propriety of the renoval or its
confornance to applicable [awand regul ation. As we have previously held
in appeal s of horse renoval actions, the burden is on the appeal ing party
to showthat BLMs experts erred in collecting the data on which the
renoval is based, ininterpreting that data, or in reaching the concl usi ons
towiichit led CGomssion for the Preservation of WId Horses, supra, at
330-31. Mreover, BLMis not required to wait until the range i s danaged
before it takes preventive action; proper range nanagenent dictates herd
reduction before the herd causes danage to the rangeland. If the record
establ i shes current resource damage or a significant threat of resource
danage, renoval is warranted.

Appel | ants have not shown that | nmedi ate renoval was based on
erroneous infornation, was unnecessary, or was inproperly carried out.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge
| concur:

WIl A lrwn
Admini strative Judge
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